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Drugged driving is the
new drunk driving. And
Tennessee has four of the
top five counties in the
United States for most
traffic fatalities by
depressant drug-
impaired drivers.
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Ask any police officer, prosecutor or General Sessions judge and you
will find drugged driving is the new drunk driving. More and more DUI

investigations involve little or no alcohol but a wide variety of

prescription and non-prescription drugs. The pill epidemic has
received the most notoriety recently, but marijuana is the third most

commonly used recreational drug worldwide behind alcohol and
tobacco.! Twenty-three states and the District of Columbia have

legalized medical marijuana, four states
and the District of Columbia allow recre-
ational use of marijuana as well as
medical use, and 15 states have essen-
tially decriminalized recreational posses-
sion of marijuana.? It has been estimated
that Tennessee had 350,000 to 500,000
marijuana smokers in 2007, including 27
percent of our 18- to 25-year-olds
Drivers use marijuana more than any
other illicit drug according 1o a Nattonal
Highway Traffic Safety Administration
roadside survey.* More drivers under the
age of 30 involved in fatal automobile
accidents were using marijuana than

alcohol or any other drug type.’

Even though marijuana possession
remains a crime in Tennessee, is there
any rezl doubt that use of marijuana and
other drugs is likely to figure promi-
nently in the prosecution of DU? cases
in the future? A review of DUI charges
in Greene County for a couple of weeks
in August 2015 revealed 27 DUT5s. Only
7 of those charges were based on alcohol
alone. The other 20 involved drug
usage. Tennessee has four of the 1op live
counties in the United States for most
traffic fatalities by depressan: drug-
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impaired drivers.S Nationwide, one in
three traffic fatalities involved a driver
who tested positive for drugs in 2009.7

If you handle DUT cases you need to
know more than this article will convey,
but it will highlight the issues of the
drugged driving epidemic. Prosecutors
and defense lawyers need to become
educated on these issues. It may also be
time for the legislature 1o get involved
by enacting state Jaws that prohibit
driving when certain levels of THC are
present in a drivers system.®

Marijuana Impairment

The efflects of marijuana are different
than those of alcohol: it induces light-
headedness, sedation, euphoria, socia-
bility and increased appetite, and affects
sensory perception and mental
processes.® More importantly for
driving, it slows reaction times, hampers
concentration, impairs judgment, affects
short-term mermory, distorls perceptions
of time and space, and diminishes eye-
hand-foot-coordination.?® Additionally,
users of marijuana frequently mix it with
alcehol, and when combined the two
create a synergistic effect: they amplity
the effects beyond that which either one
possesses alone.!!

Uniike alcohol, which exits the system
quickly, metabolites of marijuana can
stay in a user’s system for several weeks,
and may result in a positive drug test
even though the user is no longer under
the influence.? The “high” from mges-
tion of marijuana, however, lasts only a
few hours.!? So, positive drug tests for
the marijuana metabolite are of little
value in actually proving impairment.!

Drug Recognition Experts

Since positive drug screens for mati-
juzna are of limited value in deter-
mining impairment, property trained
police officers utilize additional iesting
methods to determine drug impairment
in drivers. During the 1970s, the Los
Angeles Police Department started the
“Drug Recognition Evaluation Program,”
which provided wraining for officers to
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recognize signs and symptoms of drug
use. These speciaily trained officers are
referred 1o as “Drug Recognition
Experts.”!> A formalized national certifi-
cation program for DRES% is now admin-
istered by the National Association of
Chiefs of Police. i

Studies have found DRE5 to be
correct on whether a subject had used
drugs other than alcohol 94 percent of
the time, and to be correct in 91.8
percent of cases in identifying cannabis
intoxication.” DRE testimony has been
widely admitted in the United States.'®
However, no appellate cases in
Tennessee have specifically addressed
admissibility of DRE opinion testi-
mony ¥ With the rise in drugged
driving, issues related to DRE testimony
are sure to be litigated in Tennessee over
the next several years. 2

DRES utilize other medical or scien-
tific lests, in addition to the standard
field sobriety tests, to determine whether
a person is under the influence of a type
of drug. The 12-step DRE protocol
includes evaluating the subject for hori-
zontal gaze nystagmus (HGN), vertical
gaze nystagmus (VGN) and lack of
visual convergence, among a nunber of
other things.*!

Tennessee has precluded testimony
about the resulis of the HGN test in DUI
cases when there is no expert lestimony
10 explain the underlying scientific basis
for the test and the significance of the
results.?? Thus, HGN, VGN and lack of
convergence — along with medical tests
such as blood pressure and pulse, pupil
measurements and muscle tone evalua-
tion, all of which are used in the drug
recognition evaluation — would appear
to Tequire expert testimony to be admis-
sible. The results of those tests do not
convey impairment to a lay person like
[ailing a one-legged stand would. It will
be interesting to see if officers who are
certified as DREs will be allowed to
testify as “experts” about these tests in
Tennessee. 2 1 not, the state should
prepare Lo present medical and/or toxi-
cological testimony about the validity of
such tests and their relationship to
impaired driving.®*

Other factors that are influential in a
DRE determination of drug-impaired
driving include an “ingestion examina-
tion” {which is viewing the suspect’s
nose and mouth for signs of inhalation,
smoking or remnants of drugs),
search for needle marks, the arresting
officer’s opinion on whether or not the
defendanl was acting “high,” whether
or not drugs were on the defendants
person of in the vehicle, and a defen-
dant’s answers to questions about drug
use.? Testimony about these factors
does not appear Lo require expert testi-
mony to assist the factfinder in under-
standing how this information is
relevant to the impairment determina-
tion. Even if DRE trained officers are
not allowed 1o 1estify at trial as experts,
at the very least, a DRE evaluation
should provide probable cause for
arrest of an erratic driver and a request
for chemical testing of the suspect.

Drug Testing Drivers

As breathalyzer Lests are ineffective in
determining whether a drug has been
used, the preferred testing methods are
hloed and urine tests.?® Blood tests are
superior. Urine tests are not as
accurate .’ Neither test is going to be
conducted on the roadside during a
wraffic stop with current technology.
And because of their invasiveness many
suspected drugged drivers will refuse
such tests.

Non-consensual blood tests in
suspected drugged driving cases will
almost always require a search warran
The natural dissipation of drugs and
their metabolites in a person’s biood,
which occurs over time, will not create
an exigency justifying a warrantiess
blood draw without other facts or
circumstances.? What those other facts
and circumstances are in Tennessee
remains to be developed. We do know
that an officer’s lack of experience or
knowledge in how to obtain a search
warrant, including not knowing how 1o
contact a judge at night, has been held
not 1o create an exigency for a warrant-
less biood draw in Tennessee.*
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Tennessee Law Related to
Drugged Driving

Tennessee law does not provide much
guidance in terms of a standard to prove
a drug-impaired DUL In Tennessee,
there is no proscribed blood or urine
measuremens of drug intoxication or
use while driving 3

The three elements 1o a DU offense
in the state of Tennessee are “(a) driving
or being in physical control of a motor
vehicle, (b) upon a public thoroughfare
and (¢) while under the influence of an
intoxicant or narcotic drug,” or when
the defendants blood alcohol content
(BAC) is .08 percent or more.
Although there are no proscribed drug
levels for substances other than alcohol,
Tennessee law does provide that the
legal use of an intoxicant, including
marijuana and other drugs, 1s no
defense 1o a DU! charge. ™

Despite the lack of a statutory stan-
dard for determining drug-related DUI,
Tenmessee courts have demonstrated a
willingness to uphold a DUI conviction
when drugs are involved. One scenario
is when drugs are present along with
alcohol.® Fer instance, DUI convictions
have been upheld when the defendant
had & .03 blood alcohol level in
conjunction with inactive marijuana
metabolites found in blood and urine
samples,* or when the defendanr
admitted drinking one beer and tested
positive for multiple drugs.?

There are also Tennessee cases where
a DUI conviction was afflirmed where no
aicohol was involved. A lew examples
include cases where there was evidence
of a defendant’s use of marijuana and
cocaine,* marifuana, cocaine and
opiates,®® xanax and bath salts,* or
marijuana and multiple types of
prescriptions drugs.*! Additionally, courts
in Tennessee have been willing to
convict when the only evidence of drug
use are rnetaboliles, regardiess of the fact
that expert witnesses were not able to
confirm that the defendant was impaired
at the time of arrest.”

In each of these cases the courts have
taken a totality of the circumstances
approach lo determining drug-impaired
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driving, looking at factors such as colli-
sions or erratic driving, poor perform-
ance on field sobriety tests, presence of
drugs or paraphernalia, and general
observations such as slurred speech and
unsteadiness, in addition to a positive
drug test. Convictions have also been
upheld without drug test results and
only circumstantial evidence of drug use
such as the odor of burnt marijuana and
the presence of marijuana and other
drugs in the vehicle.” However, inst-
tuting a law prohibiting 4 certain drug
level in & person’s system, similar to a
blood alcohol Jevel, would help sustain
DUI convictions based on drugs alone or
drugs in conjunction with alcchol.

Other States

Lecking nationally, 18 states have
enacted some form of a standard to test
for drugs in a bloed or urine sample in
DUI cases. Arizona,* Delaware %
Georgia,* lllinois,*7 Indiana,*
Michigan,* Minnesota,* North
Carolina,”* Oklahoma,” Pennsylvania,
Rhode Island,’ Seuth Dakota,’ Utah,3¢
and Wisconsin® have all enacted some
form of “Zero Tolerance” statute. In these
states a person caught driving with any
amount of a drug in their system is guilty
of driving under the influence of drugs.
These states diifer from the other 32
states {including Tennessee) by specifi-
cally outlawing driving with any amount
of drugs in a drivers system. The other
states require proof of a specified level of
drugs in a driver or that the driver was
“under the influence of drugs.”

However, even Zero Tolerance states
have some exceptions. For instance in
Arizona, the law does not apply to
medical users.” In Delaware, it only
applies to drugs lound in a blood test
within four hours of operating a
vehicle.>® Michigan has a strict Zero
Tolerance law, but the Michigan
Supreme Court has found that inert
metabolites of marijuana do not consti-
tute a controlled substance, and thus
cannot be used to prove DUL®
Minnesota’s Zero Toierance law, only
applies to schedule I and 1 controiled
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substances or associated metabolites and
not to marijuana.® Pennsylvania has a
Zero Tolerance law, but in order for test
resulis to be admitted as evidence in a
DUI case there must be & minimum
1 ng/ml (nanograms per milliliter) level
present.5 In both Rhode Island® and
Wisconsin® their Zero Tolerance statutes
exclude metabelites. In Wisconsin®
THC is also excluded, but they do test
for Delta-9, which is an active ingredient
in canmabis that passes through the body
faster than other metabolites. In South
Dakota, the Zero Tolerance statute only
applies to drivers under the age of 21.%¢
A lew other states have enacted laws
that proscribe various levels of certain
drugs and/or metabolites. In lowa, the
only measured substance is THC
metabolite in a urine test, and the limit
is 50 ng/ml ¢ Montana has a 5 ng/ml
THC limit for a blood test.*® Nevada and
Ohio break the limits down in different
measurements for blood and urine tests,
as well as for the drug itself and metabo-
lites. In Nevada, to he guilty of a DUl by
marijuana there must be at least 10
ng/ml in a urine sample, or 2 ng/mlina
blood sample.® For marijuana metabo-
lite, there must be at least 15 ng/ml in
urine, or 5 ng/ml in blood.”™ Inn Ohio, to
be found guilty of a DU by marijuana
there must be at least 10 ng/ml in a
urine samptle, or 2 ng/mi in a blood
sample.” For marijuana metabolite,
there must be at least 35 ng/ml in urine
or 50 ng/ml in blood.” Ohio also has an
additional measurement for marijuana
metabolite in combination with alcohol
or other drugs, and that standard is 15
ng/ml in urine or 5 ng/mt in blood.™
Colorado law provides a permissible
inference that a defendant was under the
influence upon a positive test result for
delra 9-THC in whole biood at the level
of 5 ng/ml or higher.™

Conclusion

Unfortunately, there is no uniform stan-
dard nor even widespread agreement on
how to set a standard. This is likely
because of the paucity of research on
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drug use and driving impairment, as well
as the number of variables that may
affect a drughs impact on an individual.
The NHTSA Office of Behavioral Safety
Research has stated as recently as 2014
that “specific drug concentration levels
carmot be reliably equated with a specific
degree of impairment.”” That is one
reason Zero Tolerance laws are subject to
challenge — no scientific support for the
proposition that a positive drug test
means a person is less safe to drive.”

The research regarding marijuana use
and impairment should be gathered and
reviewed by the legislature to determine
if there is sufficient scientific support 1o
enact legislation that would at least
impose a presumption that a driver was
impaired when a centain level of THC is
present in a drug test or that reduces the
per se BAC level below .08 when a
driver also tests positive for marijuana.”

DUI practioners who will be involved
in drugged driving cases should:

+ Become educated on the DRE
certification and the 12 step protocol.

» Be ready to argue about the admis-
sibility of DRE tests and testimony
under Rule 702, McDaniel and Murphy. ™

+ Learn about the effects of
commonly abused drugs that might
impact driving and how those effects
can vary irom person to person.

+ Know how blood and urine tests
are conducted, how the chain of custody
is maintained, what the results actually
tel about impairment, and the extent o
which false positives may occur.

+ Develop a relationship with a toxi-
cologist or laboratory analyst who could
he used as an expert on the testing issues
and/or the effects of drug use by a driver.

* Be familiar with the Winek Drug
and Chemical Blood Level Data Chart.”

+ Prosecutors should try to imple-
ment a process to expedite obtaining
search warrants for blood samples in
suspected drugged driving cases #

All of us need 1o be vigilant in
keeping ourselves, our friends, and our
family members from driving with any
level of impairment. Remember that a
therapeutic level of a prescription

medication is not necessarily safe for
driving.® And keep a sharp lookout for
tmpaired drivers when you are on the
road. Growing acceptance and legaliza-
tion of marijuana combined with the
explosion of prescription drug abuse and
the ever-present consumption of alcohol
can only make driving less and less safe.

Finally, if you think you or a
colleague might have an issue with
alcohol or drug abuse, the Tennessee
Lawyers Assistance Program stands
ready to help in a confidential, non-
judgmental way.# &
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